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Tobacco Control Legal Consortium

Attorneys supporting tobacco control 
policy change. 



www.PublicHealthLawCenter.org



Who We Serve:

• Public health advocacy organizations and 

community coalitions

• Public health officials

• City and county attorneys

• Elected officials

• Tribal officials

• Private attorneys and individual citizens



What is Legal Technical Assistance?

• Education

• Legal Interpretation and Research

• Develop Policy

• Litigation Support

• It’s free and call early!

• We don’t represent clients or 
lobby.



Why Go Smoke-Free?

• Public Health

• Ventilation doesn’t work

• Air moves between units

• Restoration costs

• Fire risk

• Resident demand



Is there a right to smoke?

• No Constitutional 
right to smoke

• Smoking is not a 
protected activity 
or right

• Smokers are not 
a protected 
category of 
people



What about discrimination?

• Smokers are not a 
protected category of 
people

• Nicotine addiction is 
not a disability

• It’s about the smoke, 
not the smoker



Legal Risks to Allowing Smoking



Wisconsin Law

• Smoking prohibited in “common areas 
of multiple-unit residential properties” 
if enclosed.

– Wisc. Stat. Sec. 101.123(2)(a)(8d)

• Smoking prohibited in “enclosed 
places that employees normally 
frequent during the course of 
employment, including an office, … a 
hallway, a stairway, a lobby, a 
common area.”

– Wisc. Stat. Sec. 101.123(1)(dj)

• “Enclosed place” means a structure or 
area that has all of the following: (1) a 
roof. (2) More than 2 substantial walls.

– Wisc. Stat. Sec. 101.123(1)(ak)

• State law does not prohibit smoking in 
“a private residence.”

– Wisc. Stat. Sec. 101.123(3)(h)



Proposed HUD Rule

• Public housing

• “Lit tobacco products”

• All indoor areas

• No grandfathering

• 25-foot setback

• Minimum requirements

• Amend PHA plans and 
tenant leases

• 18-month implementation 
period



Prepare everyone

• Distribute information

• Have presentations and/or 
meetings

• Conduct a survey

• Provide generous notice

Enforcement



• Use written lease addendum

― Regardless of size of property

― Prohibit smoking

― Specify it is a violation of lease to smoke

― Breach of lease could result in eviction

― Graduated enforcement

• Make it comprehensive 

― Include all provisions

― Make it clear and easy to understand

― Document exceptions / grandfathering

― Include enforcement steps

― Include list of evidence

Document Everything





Promptly –

• Enforce in a timely manner 

Uniformly

• Impose the same penalties on everyone

Consistently

• Always enforce the penalties

Enforce every violation



Evidence



If a violation occurs…gather the 

evidence

• Identify willing witnesses

• Document violations

• Follow legal notice 

requirements and

inspect the apartment

Enforcement



Enforcement Steps



General Recommendations

• Try to avoid grandfathering current 
smokers

• Implement policy on activity of smoking

• Document policy and enforcement steps

• Enforce smoke-free policy consistently



www.PublicHealthLawCenter.org

Resources



Questions?

Mike Freiberg
michael.freiberg@mitchellhamline.edu

(651) 290-7517

www.publichealthlawcenter.org


